
IN THE DISTRICT COURT OF EL PASO COUNTY, TEXASPRIVATE 


111TH JUDICIAL DISTRICT
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MOTION TO SUPPRESS ILLEGAL IDENTIFICATION OF THE DEFENDANT


AND REQUEST FOR HEARING OUTSIDE THE PRESENCE OF THE JURY
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW the Defendant in the above styled and numbered cause, and shows the court as follows:


I.


That the defendant objects to the introduction of all testimony from any witness in this cause concerning any purported identification of the defendant by a witness until such time as the court has conducted a hearing out of the presence of the jury regarding what pretrial identification procedures were followed by the police department or by any of the witnesses in order to determine:


1.  Whether or not the defendant's right to counsel under the Sixth and Fourteenth Amendments to the United States Constitution, Article I, Section 10 of the Texas Constitution and Article 1.05 C.C.P. has in any way been violated.  See Evans v. State, 659 S.W.2d 405 (Tex.Crim.App. 1983); Martinez v. State, 437 S.W.2d 842 (Tex.Crim.App. 1969); United States v. Wade, 388 U.S. 218 (1967).


2.  Whether or not any in-court identification by any witness has been in any way unfairly influenced by any police officer or any other law enforcement officer in violation of due process guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution, Article I, Section 19 of the Texas Constitution, and Article 1.04 C.C.P.  See Rawlings v. State, 720 S.W.2d 561 (Tex.Ap.--Austin 1986); Perry v. State, 669 S.W.2d 794 (Tex.Ap.--Houston [1st District] 1984); Proctor v. State, 465 S.W.2d 759 (Tex.Crim.App. 1971).


II.


Defendant further objects to the introduction of any hearsay evidence of any witness from any third party witness who may have been present at any line-up proceeding or photograph identification proceeding on the basis that the evidence would be hearsay and on the basis as set out above.


WHEREFORE, PREMISES CONSIDERED, the defendant respectfully prays that this honorable court grant said Motion, excuse the jury and hear evidence of any pretrial identification procedure involving any of the identification witnesses and police officers who investigated same and participated in the identification procedures; and after said hearing, that this honorable court grant this motion to suppress all in-court identification testimony of the defendant.







Respectfully submitted,







___________________________________







Your Name Here







Attorney for Defendant







State Bar No. 12345678







500 E. San Antonio, Rm. PD501







El Paso, Texas  79901







915/546-8185







FAX
915/546-8186


CERTIFICATE OF SERVICE

I, YOUR NAME HERE hereby certify that a true and correct copy of this foregoing Motion was hand delivered to the District Attorney’s Office, 500 E. San Antonio, Second Floor, El Paso, Texas  79901 on this the ____ day of _______________  2003.







___________________________________
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ORDER SETTING HEARING
     On _____________________, 2003, came on to be heard the Defendant's Motion to Suppress Illegal Identification of the Defendant and Request for Hearing Outside the Presence of the Jury and the Court is of the opinion that he is entitled to a hearing on his said Motion.


IT IS THEREFORE ORDERED that Defendant's Motion is hereby set for on the _____ day of __________________________, 2003 at ______ o'clock _____.M.


Signed this _______ day of ____________________, 2003.








___________________________
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O R D E R

On _____________________, 2003, came on to be heard the Defendant's Motion to Suppress Illegal Identification of the Defendant and Request for Hearing Outside the Presence of the Jury.  After consideration of the same, it is the opinion of the Court that the Defendant's Motion be:

_________________, GRANTED.

_________________, DENIED.


SIGNED this the _____ day of ______________________, 2003.








__________________________
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